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REMARKS 



Appellants' submit that the Appeal Brief Is now In accordance with 37 C.F.R. § 
41.37(c)(1)(x). Please charge any additional fees required by this Appeal Brief to 
Deposit Account No. 04-1403. 

Respectfully submitted, 
DORITY & IVIANNING, P.A. 



Date 




P.O. Box 1449 
Greenville, SC 29602 
Telephone: (864) 271-1592 
Facsimile: (864) 233-7342 
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Before TONI R. SCHEINER, DEMETRA J. MILLS, and 
RICHARD M. LEBOVrrZ, Administrative Patent Judges. 

LEBOVITZ, Administrative Patent Judge. 



DECISION ON APPEAL 
This is a decision on the appeal by the patent applicants from the 
patent examiner's rejection of claims 1-8, 67-77, 79-86, 89-97, 114-121, 
127, 129-134, 136, and 137 under 35 U.S.C. §§ 102 and 103. The Board's 
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jurisdiction for this appeal is under 35 U.S.C. § 6(b). We reverse the 
rejections. 

STATEMENT OF THE CASE 
The claims concern a sponge-lilce product with an abrasive surface. 
The product can be used for cleaning (Spec. 1). Claims 1-8, 67-77, 79-86, 
89-97, 114-121, 127, 129-134, 136, and 137 are pending and stand rejected 
by the Examiner as follows: 

• Claims 1-5, 7, 67-71, 73, 75-77, 79-85, 92-97, 114-117, 120, 121, 
127, 129-134. 136, and 137 under 35 U.S.C. § 102(b) as anticipated by Chen 
(US 5,990,377, Nov. 23, 1999) (Ans. 3); and 

• Claim 2, 6, 8, 68, 72, 74, 86, 89, 90, 91, 118, and 119^ under 35 
U.S.C. § 103(a) as obvious in view of Chen (Ans. 5). 

Claims 1, 67, 101, 114, and 127 are independent; the remaining 

pending claims depend on claims 1, 67, 114, and 127 and incorporate all 

tbeii- limitations. Claim 1 is representative and reads as follows: 

I. An absorbent sponge-ltke product for cleaning a surface, the 
sponge-like product comprising: 

a multi-layer compressible substrate, said substrate 
comprising a plurality of stacked plies of a textured paper web, 
the paper web having an Overall Surface Depth of greater than 
about 0.2mm, the paper web comprising pulp fibers, the paper 



^ Claims 101-113 and 135 were listed in the Examiner's statement of the 
rejection. However, Appellants filed an amendment after the final rejection 
canceling claims 101-113 and 135 to simplify the issues on appeal (Mar. 13, 
2008). On page 2 of the Appeal Brief, Appellants stated that such claims 
were cancelled and that all amendments had been entered. The Examiner, 
on page 2 of the Answer, responded that Appellants' summary of the claim 
status and amendment status was correct. Therefore, we treat claims 101- 
113 and 135 as cancelled. 
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web having a basis weight of at least about 10 gsm, the paper 
web containing a wet strength agent, said plies being attached 
together; 

an outer cover that allows water to pass therethrough, 
said compressible substrate being enclosed by the outer cover, 
the outer cover comprising a flexible porous material; and 

abrasive particles attached to the outer cover to facilitate 
scrubbing of the surface, wherein the abrasive particles 
comprise filler particles or microspheres, 

ANTICIPATION 

Claims 1-5,7, 67-71, 73, 75-77, 79-85, 92-97, 114^117, 120, 121, 
127, 129-134, 136, and 137 stand rejected under 35 U.S.C. § 102(b) as 
anticipated by Chen (Ans. 3). 

Statement of the Issue 

The issue in this appeal is whether Chen describes an absorbent article 
with an **abrasive" surface. There are four independent claims on appeal, 
each which contains an '^abrasive" limitation. 

Claim 1 is to a ''sponge-like product for cleaning a surface" 
comprising a "multi-layer compressible substrate," an "outer cover " and 
"abrasive particles attached to the outer cover to facilitate scrubbing of the 
surface, wherein the abrasive particles comprise filler particles or 
microspheres." 

Claims 67 and 1 14 are to the same type product as in claim 1. Claim 
67 recites that the "abrasive fibers attached to the outer cover to facilitate 
scrubbing the surface, wherein the abrasive fibers include meltblown shot." 
Claim 114 recites that the outer cover has "an abrasive surface defining said 
primary surface, wherein said abrasive surface comprises meltblown shot" 
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Claim 127 is to a method of making a sponge-like pad with a "liquid 
pervious cover" that "defines an abrasive surface comprising meltblown 
shot." 

The Examiner found that the adhesive regions on the upper surface of 
Chen's absorbent article basesheet satisfied the claimed limitation of 
"abrasive particle" as in claim 1 and an "abrasive" surface comprising 
"meltblown shot" as in claims 67, 114, and 127, 

Appellants contend that the Examiner erred in finding that Chen's 
adhesive satisfies the claimed "abrasive" limitations. 

Principles of Law 
The "Board gives claim language its broadest reasonable 

interpretation consistent with the specification." In re Buszard, 504 F.3d 

1364, 1368 (Fed. Cir. 2007). 

"[I]n an ex parte proceeding to obtain a patent, . . . the Patent Office 

has the initial burden of coming forwai'd widi some sort of evidence tending 

to disprove novelty." In re Wilder, 429 F.2d 447, 450 (CCPA 1970). 

A claim limitation is inherent in the prior art if it is 
necessarily present in the prior art, not merely probably or 
possibly present. Rosco v. Mirror Lite, 304 F.3d 1373, 1380 
(Fed. Cir. 2002). "[T]he dispositive question regarding 
anticipation is whether one skilled in the art would reasonably 
understand or infer from the prior art reference's teaching that 
every claim [limitation] was disclosed in that single reference." 
Dayco Prods,, Inc. v. Total Containment, Inc., 329 F.3d 1358, 
1368 (Fed. Cir. 2003) (internal quotation mai'ks and alterations 
omitted). 

Akamai Technologies Inc. v. Cable & Wireless Internet Services Inc., 344 
F.3d 1186, 1192 (Fed. Cir. 2003). 
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The PTO does not have the ability *'to manufacture products or to 
obtain and compare prior ait products." In re Best, 562 F.2d 1252, 1255 
(CCPA 1977). Thus, once "the PTO shows sound basis for believing that 
the products of the applicant and the prior art are the same, the applicant has 
the burden of showing that they ai'e not/* In re Spada, 911 R2d 705, 708 
(Fed, Ck, 1990). 

Findings of Fact 

1. Chen describes a dual-zoned, three-dimensional absorbent web for 
absorbent articles such as feminine pads and diapers (Abstract). 

2. The web comprises a basesheet having an upper and lower surface, the 
upper surface having elevated and depressed regions (coL 7, 11 37-42). 

3. Hydrophobic materials are preferentially deposited on the elevated 
regions of the basesheet (coL 8, 11. 46-52), 

4. The hydrophobic materials are attached by adhesives and other agents, 
including hot melts, latexes, glues, starch, and waxes (col. 5, 11. 39-42), 

5. "Adhesive application can be through meltblo wn application of hot melt 
glues and thermoplastic materials, spray or swiii nozzles of melted or 
dissolved adhesives, printing of adhesive material onto one or both surfaces 
before joining, and the like/' (CoL 5, 11 49-53.) 

6. The adhesives can be ''applied directly to the basesheet by means of 
spray, mist, aerosol, or droplets in any form, prior to contact of the basesheet 
with the hydi'ophobic matter" (col 5, 11 53-55). 

7. Chen describes an example in which an adhesive is applied to the 
basesheet (col. 45, 11 38-41), The "spray adhesive used was 3M #90 High 
Strength Adhesive." {Id, at coL 45, 11 51-52.) 
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8, In this example, Chen states that the "adhesive- containing regions . . . 
were noticeably stiffer than the surroimding basesheet" (coL 45, 11. 59-60). 

Analysis 

All the independent claims in this appeal involve a sponge-like 
product with an "abrasive" surface for cleaning. The Examiner contends 
that Chen's description of surface adhesive which is "noticeably stiffer" than 
non- coated regions of an absorbent aiticle basesheet meets the "abrasive" 
limitation. Appellants challenge the Examhier's finding. Because the term 
"abi^asive" is in dispute hi this appeal, we begin our analysis with 
interpreting its meaning. 

Claim language is given its broadest reasonable interpretation 
consistent with the specification. In re Buszard, 504 F.3d at 1368, In this 
case, the Specification does not provide an express definition of what it 
means to be ^'abrasive/' Therefore, we give it its ordinary meaning 
discerned from a general purpose dictionary: "any material or substance 
used for grinding, polishing, or smoothing as emery, pumice, or 
sandpaper,"^ This definition is consistent with the Specification which 
describes the abrasive surface as being *'for scrubbing" (Spec. 28:23-24), as 
well as claims 1 and 67 which expressly state that the abrasive is to 
"facilitate scrubbing," 

The Examiner found that the adhesive applied to the upper basesheet 
layer of Chen's absorbent article was an abrasive, The evidence for this 
finding was Chen's statement in one example that the "adhesive-containing 
regions . . . were noticeably stiffer than the suiTounding basesheef ' (FF8). 

^ Random House College Dictionary 5 (Rev. Ed 1982), 
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Thus, this case turns on the question of whether the Examiner satisfied the 
initial burden of showing that Chen's adhesive is a material or substance 
used for grinding, polishing, or smoothing as we have interpreted the term 
"abrasive" to require. See In re Wilder, 429 F.2d at 450, 

The Examiner has not met her burden. The record lacks evidence or 
sound reasoning that the "stiffer" adhesive acts as an "abrasive"; or that it 
would have been understood by persons of ordinary skill in the art to be an 
"abrasive" material used for grinding, polishing, or smoothing a surface. 
While an abrasive might accurately be characterized as "stiffer" than 
surrounding non-abrasive surfaces, ttie Examiner has not established that 
every stiff material would serve as an abrasive as required by the claims. 
Various adhesive type materials are disclosed in Chen (FF4, 5, 7), but the 
Examiner has not presented a reasonable basis for believing that one such 
material, when coated on the upper basesheet, would necessarily be an 
abi-asive siurface as required by all the claims. See In re Spada, 911 F.2d at 
708. 

OBVIOUSNESS 

Claim 2, 6, 8, 68, 72, 74, 86, 89, 90, 91, 118, and 119 stand rejected 
under 35 U.S.C. § 103(a) as obvious in view of Chen (Ans. 5). 

The Examiner found that Chen did not disclose, but made obvious 
certain limitations recited in the dependent claims. This rejection, however, 
did not address the defect identified above, i.e., that Chen does not describe 
an "abrasive" as recited in independent claims 1, 67, 114, and 127. 
Therefore, we are compelled to reverse the rejection of claims 2, 6, 8, 68, 72, 
74, 86, 89, 90, 91, 118, and 119 as these depend upon and incorporate all the 
limitations of claims 1, 67, 114, and 127. 
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CONCLUSION OF LAW & SUMMARY 
The Examiner erred in finding that Chen's description of adhesive 
regions on the upper surface of Chen's absorbent article basesheet met the 
claimed hmitation of "abrasive particle" as in claim 1 and an "abrasive" 
comprising "meltblown shot" as in claims 67, 114, and 127. 

The anticipation and obviousness rejections of claims 1-8, 67-77, 79- 
86, 89-97, 114-121, 127, 129-134, 136, and 137 ai-e reversed. 



REVERSED. 



Ssc: 

DORITY & MANNING, P.A. 
POST OFFICE BOX 1449 
GREENVILLE, SC 29602-1449 
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u-ith WO pafc^f and abon'e, S. 
r>K or oclier piece of writing: the 
(Uef 6J. 6. in or to heaven: 
J'^vot. on (he upper or dorsaf 
higher place than; over; to fly 
I Quantity or number than'-ln 
iw of age, 10. superior In rank, ' 
I captain \s oitove a {ieulcnanl. 
ot capable of (some unde^ra.ble 

jujpiaan. 12. of too flao a 
18. fn pre/erenca to: lo favor 
:th of: iix mites above BaUimore. 
Ktv& all, most Important of all: 
y^^ki'-Z' *»'^"en above; the 
-hat Mblch was ti^rltten above: 
^P!?^"- ^.^ P?raoiw previously 
JtQjid trtal 20. bcnviio; a gift 

-b&rd/). odp.. ad/" Jh open 
[ABO VC + boahr; so Called , 
>Ing the hands above the table 
<ge posfllbia cheaMag at cai-d.il 
iund/J. «ifO. situated on or 

a'vO)» L<w<n. from the baglu- 

d. a. abridgment. 
l^yj^^K . ^ fiiystlcal 
uae. barm, or IJtness. :2, any 
i nonsensical or supposedly 
jargon; nonsense. [< L\ 
an abrasive. 

a^brud'Cd a-brad-in^. I. to 
: «rDde. 2, to acrapa off. [< 
•tt to scrapuj — a-brad-^er, n. 



Abraham ^ 

A-b?*l'ham (S'bra ham', ^liam). n, tbQ Mrst ol the great 
poffcdlluvian patrlarchj, faclier of Isaac^ and tradiUooal 
founder of the ancient Hebrew natiOQ. ,^ ^ . 

A'braheni' s bos-'om, heaven, conaiaeraa as ino rewara 
of the rEghtaous. Luko 10:22. ^ „ , ^ ^ 

a-toran-chl.flte ta braffe/ke It. -5tO. adj. ^^oof. bays as no . 
gills. Also, a.bran.chi-al ta braRg'^ke ^D- [a-« + Gk *r<in- 

a-1jr*i Sion {a bril/^an), n. 1. a scraped spot or area; the 
result of rubbhie or abrading. 2, the act or proc^ of 
abrading. C< ML oirSrJffn- (s. of ofirSjiS) - fffrrwitij) 
scraped off <ptp. of obrGdere; see abhade) 4- -ion- -lOfi] 

a-bra-Sive (a ori'slv. -ziv), n. l. any material or sub- 
stance used for grinding, polishing, oi* smoothing, as emery, 
pomlce. or sandpaper. — adj. 2. ujodlng to abrade; causing 
abrasion; abrading. [< L o*r<U(uyJ (see AeaAsioN) + -ivb] 

ab-re-agt (ab/r6akt^>. P.f. Psychoarutt, to remove by 
■ abreactlon. [ab- + aEAcr, modeled on G ebrMiiefm] 

ab're-ac tion (ab^rs ak^yj^^^). ti. Fsychoanal the release 
of psychic tension through vorballalng or acting out an 
adeauate resoluUon of a repressed traumatU; axperlance, 
witti the appropriate emotion or affect. + aEAcriow, 
modeled on G Abrsaiientng^ ^ ,^ ._ ,^ u 

a-breast (a breath), ado., ad}: 1, side by side; beside each 
other In a line: They walked tioo abreast, 2. equal to or 
alongside In progress, attainment, or awareness (usually 
foL by of or wilM: lo keep atfreoit ofllit tima. . . - , 

a-brl <a brS-', i brS/; Pr. a bne^), n., pi. v-brlH ta hnss'. 
S. brei^; Fr. a bneO. a shelter or place of refuge, csp. a 
dugout C< F < L iipri(cum) open place] 

a-brldge {?>brl]'). P.f., o-bridged, a-brldg-ing. 1. to 
shorten by coadcosatiion or omlssSon while retaining the 
basic contents: lo cbridge a long nQvel 2. U) roducQ or lessen 
in duration, scope, etc.; diminish; curtail. 3. to deprive; 
cut off, [ME (iire/|B, abritgi < MP abTeiii\eT < hh fli- 
brenHre to shorten. See abbrkviate] "a hndg^a.ble; Mp, 
Srii., a-brWge/a.ble, adj. — a-brtdg^'er, n, — ^yn. 1. con- 
dense, abstract. Seo shorten. 2. coptr&cc. 

a-brldg-Tnent CO brii^mant), n. l. a ahortflnBd pr con- 
densed form of a book, speech, etc., thai. stUl ret4!.ln3 the 
ba$ic contents. 2. Uia act or process ol. abridging. 3. the 
state of being abridged. Also, wp, i3rfi.. a^brldge/ment. 
[late ME abryiemtnt < KP abTeiemenll — Syn, 1. digest; 
synopsis, abstract. pr€cls. 2. redaction, shortening. 

a broach (o brocfjO, ado., adj. l, opened or tapped so 
that the contents can flow out; broached, 3, astir; In cir- 
culation, [late ME oArocfte] 

a -broad fa brBd'), adv. l. in or to a foreign country or 
countries; overseas: famous (U home and abroad. 2, Chiefly 
U.S. to or in Europe. 3. outside of a U5ual abode or shelter, 
esp. out of doors: The oml penlures abroad at niiht. 4. ]n 
general cbTDUlation^ as a rumor. 6, broadly; widely; far and 
wide, 6. astray: hi error. [ME abtod] » , . 

ab-ro^gate (an'ra gat'), a.i.. -g»t cd, -gat-tn^. i, to 
abolish or nullify by formal or ocflcial meam, :2. to put 
asido; put an end to. [< L, ofrrogoJtos) repealed (pip. of 
abroe^re}. flee ab-, ftOOA-riow, -ate'] — ab.rn-ga;ble (ab/- 
rsgabal], adj. — sb^'ro-ga'tlon, n. — nb-'ro^ga'tive, adj. 
— ab'rO'ga'tor, n. — Syp. 1. canceJ, revoke, rescind, void, 

ab'iTUPt (a brupt/), adj, 1. sudden^ quick and uQoxpectfld: 
an abrupt departun. 2. curt or brusque In speex-h. manner, 
etc. : an abrupt reply. 3. torininattiig or changing suddenly: 
on o6rup] itim in a read. 4. lacking In continuity or smooth- 
ness 6 steep; precipitous: un abrup\ dacent. 6. Bot. 
truncate (def. 3), [< Ij aArupr(uT) broken off (ptp. of 
dbrumptre) ^ ab- ab- 4- -rup* break -i- -tus ptp. suiJi^] 
— ab-rupt^ly, adv. — nb-rupt^neBS, n. — Syn. 1, 3. quick, 
sharp- See sudden, 2. hurried, hasty, blunt. 4. broken. 

ab^rup'tlon (a brup'sljan}. n. a sudden breaking off. 
r < L abritpiiSnr- (a. of afirupliS)] 

A'bru^-zi ra bn^Bt/tsB), n. Dute of the (Prince Luigi 
Amedeo of Savoy- Aosla), 1873-1933. Jtalian naval officer, 
mountain cUmtJcr. and arctic e>:p]Drer. 

abs-. var. of ab-: a*sc<?nd; abstraci, 

abS.T !• absent. 2. absolute, 3, absolutely. 4. abstract. 

Ab'Sa'loro (ah/sa lorn), n. the third son of David: bu ro- 
tielled against hi^ father and waa elain by Joab. JI Sam. 13-1&. 

Ab-ecam (ab'sVcitm^), n. the code name for an FBI inves- 
tigation (1970-80) of bribe-taking among membors of Con- 
gress, in which government agents posed as Arab taustness- 
' men and attempted to gain illegal favors by the pnymeat 
of large sums of money, [b. A(KA)fi -f hcawj 

ab'Scess (abuses), n. Pathol a localized coHedton of pus 
In tbo tissues of the body, often accompanfad by afirellJng 
and Inflammation and often caused by bacteria. [< L 
aisc£ss[U3) a gplne away, abacess, a. use of ptp. of abscidere 
= eibs- Aaa- +• cessus (see cede)] y 
— ab>'ece8eed, adj. 

nb-scl6e Cab 5lz^), v.i., -aclued, -ade- 

ing.* Boi. to separate by abscission, as 

a leaf from a stem. [< L cbJCTj(uj) 

cut off (ptp. of abscidere) = abS' aba- 

4- -drftfre tfor cocderfi to cut)] 
ab'9clS'Sa (ab ais^ti}. n., pi. -acja-aaa, 

-eciB-eao (-gis/e). ^'folh. (In. plane 

Cartesian cocrdinafcea), the Uoriaontal 

or z-cDordlaate of a point: Its distance 

from the y-axls measured pars^llel to 

the X-axis, Gf. ordinate, [fem. of L 

abscissui (ptp. Of oiijcincfare lo cut off, 

sever) = ab- ah- + jdWUJ (satf- cut 

apart 4- -fuj ptp. suffix)] 
ab<scis-sloii /{ab si^'an, -sl^/-), n. 

1. the act of cutttug off; sudden termi- . 

nation. 2. Bof. the normal separation of flowers, fruit, and 

leaves from plants, usually caused by the developmont and 

disintegration of apeclall-ced colls. [< L abscissi^-i 
ab'SCOUd (ab skond/). o.i. to depart hi a sudden and 

secret manner, esp. to avoid deletion or capture. i< U at?- 

scondiere) (to) hide or stow away = aS.-t- abb- + condere to 

Stow (con- CPN- -I- -dtre to put; see DO^)] — nh'scond/er, n. 
ab-sence (ab^sgus), n. l, state of being away or of not 

being present. 2 . a period nf being away; an absence of 



absolute scale 



acr, iitle. d&T^ Krf; e&&, 
siS^i 5b<«r tijff*' ^^o^i 



jwerol tutfiJtJ. 3. failure to attend or appear whea expected. 
4. lack, deficiency, or nanexlstence: the absence of proof [late 
ME < MF< Lo^^jnWia.SeCAaaewT.-iAj ^Ant. 1. presence, 
ab^sence without' leave', Af ff, See A.W.OX, 
ab sent (adj. ab^sant; v. ab seDt'), ad}. 1. not in a certain 
placa at a given time (opposed to prM^rU). 2. lacking j 
noQejclfitent. 3. not attcQtlve; preoccupied; ahsent-mlndco : 
an atiient look on hii face, — p.f. 4. to take or keep (oneself) 
away, [late ME < LoisfrW- (a. of obsins. prp, of abeSit to bo 
away) = ff4^ ab- 'I- -J- be (see la) -f* -eni- -ektI' — flb-een-tft- 
tlon fab/aan ta'stwn), n. — ab^sent'er.n. -^-Bb'aent tieBa.n. 
ab-sen-tee laS^San ts'), n. l. a person who is absent. 
2, a person who absents himself from nls property, duty. etc. 
— ab's^n-tee'lam, n. 

ab/sentee bal/lot, the ballot^uswl for aia -absentee vote, 
ab'sentee lartd/lord^ a landlord who lives In a place 
other than thai In which his property is located. 
ab'sentee vote-', a vote cast by a person who. t»coasa 
of illness, military servico, or the like, has been permitted 
to vote by m&i\. —ab'eentea vot'or. 
ab'Sent-mlnd-ed (ab^ssnt mTn/did), odf. preoccupied 
with one's thoughts so as to be unaware or forgetful of otner 
matters: on absent-minded professor. — ab'scnt-mmd'ea-iy, 
□dp. — ob'^sent-mlnd/ed.nesB, n, j ^r^T . 

ata/sent without' leave', A.W.O.L, 
ab slnthe (ab'sinif)). a. l. a green bitter liwrlca-fi^avoi^ 
liqueur now made wltli wormwood sutratttutea and other 
herba. 2. wormwood . {dP-f, 2). 3. V.S. swehrush. Also, 
ab'flinth, [< P < L absimhiium) wormwood < Gk OjMinrfl- 
ionj .-ab.Bin'lhi-al, ab-Hln'thl-an, adj. . 
ab-sit o men (Sb'sit 5'men; En?, ab'slt O'men). Latin. 
may it bear no ill om^n. [lit., may omen ba wanUns] 
ab-SO'lutfl {ab'sa ICSt'J. adj. 1. behig fully or perfectly aa 
indicated: an obsoiuH correspondence beiw^t^ ivio V^^^^'f- 
tree from any restriction. HmUatlon. or exception; an obiome 
dsnial. 3. Independent of any arbltrajry stf^l^iaf^i 
comparative Or relative: a search for absoiute vpim9. i^j^l' 
tar: outright: an aisoluie tie. &. Uflfe^tralned n the exer- 
cise ol gDvernmental power; without COp^^'^^^^^^al or 
parliamentary restraiai.: an absoivie monajcti. e. posit Jvo, 
certain: absoiute in opi7i{on.. 7. not mlicd or aduitcrated; 
pure. 8. Gram. a. relatively indcipendeat in its syntactic 
relation to other eiemontg. as It being Sunday in / &efnfi 
5urtdoy. the family went to church, b. (of a usually transi- 
tlvB verb) used without an object, as gioe in T/ifi saHalorz 
for the Qvmmunily chest a^ked him lo gipd. c. (of an adjec- 
tive) functioning as a noun, as poor In The.poor are otways 
tcith lis 9. Physics, b. Independent of arbitrary stanaaroa 
or of particular proportJes of Butetancea or systems: ob- 
sofute fiumfdify, b. pertaining to a system oJ units, 
the centlmoter-gram-second system, based on some Priinary 
units, esp, units of length, mass, and time. o. pertaJning 
to a measurement btised-oa an absolute ^ero or unit: ao- 
solule iemp^altire. 10. Educ. nntlne or pertainioK Ui- tho 
scale of a grading system based solely on an individual s 
performance considered as representing hjs personal knowl- 
edge of a given subject regardlep of the perforrnanco of 
otfiera in a group. Of. oupvc (Uef. 9). ll.-McUh.Aoi an 
Inequality) rndlcatiag t^vit^ expression is true Jor all 
values of the variable, as i* 4- I < 0 f o r all real aumbera 
x: imconditlonal. — rt. 12, something that Is not depend- 
ent upon external conditions for c^lstopce or for its spo- 
cilic nature, dze. etc. (opposed lo relative). 13. the abso- 
lute, a. soiuethJng that is independent of any restrtctlon or 
condition, or some or all relations, b. (In Hegel) the world- 
process operating lo accordancB with the absolute Idea. [< L. 
absointiut) free, unrestricted, unconditioned (ptp. or oa- 
solvere to AnaoLVE) ^ oi?- An- ^ iolU- loose + -fus ptp. euf- 
fixl — ab'so-lute'noaa, n. ... 
--Syn. 2. total: uncondltiooal; categprlca . Absold-tb, un- 
aoALiriED, uiTSR all mean uomodllled, AnaaijtJT^ Implies 
an unquestionable finality: an absoMe coward. ,l}u<iVM.i^i- 
riED means ivitbout reservations or conditions : an wnguot- 
ified success, Utvvr cypresses totality or entirety: an UH#r 
Yailnre. S. unoauivocal. definite, sure. 7. unadulterated, un- 
iniscd. —Ant. 2. tiuaUlied. 3. relative. 7, mixed 
ab/fiolute al'cohol, ethyl alcohol containJoe less than 
one percent by weight of v/ater, . , , ^^.^^ 

ato/SDlute bumld/ity ^ the ratio of the mass of water 
vapor to tho volume of moist air wUhin which it fa con- 
tained. Cr. rolativB humidity. , r i ' r 
ab/solute Ide/a, if^geffflnijTn- the spiritual principle of 
wluch tba world process Is the wpression and fulfillment, 
ab/solute ide'aLism, PAilM. any of vutIouh doctrines, 
Esp. Hegel'3, that r«RUoy la based on an absolute Idea or 

a^-so^ute-ly (ab'sa I53f le. ab'se lo^t'-). odr.' com- 
plotely. wholly; fully: Sc is ab^oluleh wrong. 2. PO^tively; 
certainly. 3. (of a traosltive verb) without an object, 
*— inJerJ. 4. (used to express cotnpleta flgreemBnf pr un- 
ciualirJed aatenO.) —Syn. i. entirely. wtaUy, unqualifiedly. 
2. unauestlonably, unequivocally, defiultcly. 
ab'smute raag^tiltude, Astron^ the magnitude of a 
star as It would appear to a hypothetical observer at a dis- 
tance of 10 p&rsecj or 32.6 ]lgbC yeara. 
ab'SOlUte maJOT'lty. ^ majority of votes representing 

more than half ol those voting or eligible to vote. 
ab/SOlUte max/imumt Math, the largest value a given 
fUDCtlon asguwea on a spectfied snb. Of, maiimum (def 2a). 
ab/solutfi mln'imum, Math, the emallest value a gived 
function assumes on a specified eat. Of. mijaUaum (def. 3a). 
ab'solute mon/archy, a monarchy that not limitfla 
by laws or a constitution. , j 

ab'solute mu/alc, music whose patterns in sound are 
not Illustrative of or dependent on a literary work, historical 
thema, etc. (distinguish^ from program Jpusic). 
ab'solute pitch/* A^ttiic, l. the exact pitch of a tone in 
terms of vibrations per second. 2. Also called perfect 

Eitch. the ability to sing or recognize the pltcb ot a tone 
y ear. Ct. relative pitch. ' i j .^hi^i, 

ab/solute scale'. Physics, a temperatare acale la wWcb 
sero corresponda to absolute zero. Ct. Kelvin (def.. 2), 

Raaklna (del. 2). 

vowil: £/, Ice/ hot. mr, brd&n oil,- Adtifc," oose; oui; Orjfl; f = a ag tn ff'tme" cgifl/; 
^^Iq mcMurr; a aa Ln button (buf^n), /ire (fPr>. Sea the fuU koy inside the front cover. 
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' Application 10/321,83 1, Meltblown Scrubbing Product, filed 

17 December 2002. The Specification is referred to as the 

"831 Specification," and is cited as "Spec." The real party in interest is 

listed as Kimberly-Clark Worldwide, Inc. (Supplemental Brief on Appeal, 

filed 7 February 2008 ("Br."), 1.) 



Appeal 2008-5803 
Application 10/321,831 

DECISION ON APPEAL 

A. Introduction 

Fiing-Jou Chen, Jeffrey D. Lindsay, Julie Bednarz, and Peiguang 
Zhou ("Chen") timely appeal under 35 U.S.C, § 134(a) from the final 
rejection of claims 1-33, 35-41, 43-48, 50-55, 57-98, 100-112, and 114-131, 
The only other pending claims are clahns 42, 49, and 99, which have been 
withdrawn from consideration and are not before us. We have jurisdiction 
under 35 U.S.C. § 6(a). We AFFIRM-IN-PART. 

The subject matter on appeal relates to abrasive webs in combination 
with cellulosic webs or certain additives. The webs are said to be useful as 
abrasive cleaning products. 

Claims 1, 32, and 88 are representative. We reproduce the disputed 
parts of the claims below: 

Claim 1 

An abrasive cleaning product comprising: 

a scmbbing pad mcluding an abrasive layer and an 
absorbent layer 

said abrasive layer defining an outer surface of the 
scmbbing pad, 

* * * * 

said absorbent layer comprising a fibrous cellulosic web. 

(Claims App., Br. 17; paragraphing and indentation added; the elided text 
recites Iknitations relating to the aggregate fibers that Chen has not 
disputed,) 
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Claim 32 

A meltblowQ web comprising 

abrasive polymeric fibers in a planar substrate, * * ^ 

said meltblown web being attached to a fibrous cellulosic 
web. 

(Claims App,, Br. 21; paragraphing and indentation added; tlie elided text 
recites limitations relating to the fibers and web tliat Chen has not disputed.) 

Clami 88 

A polymeric meltblown web comprising 
abrasive polymeric fibers 

* * * * and 

an additive selected from the group consisting of 
a soap, a detergent, a buffering agent, an antimicrobial 
agent, a skin wellness agent, a lotion, a medication, a 
polishing agent, and mixtures tliereof 

(Claims App., Br. 26; paragraphing and indentation added; the eHded text 
recites limitations relating to the abrasive polymeric fibers that Chen has not 
disputed.) 

The Examiner has maintained the foUowhig grounds of rejection:^ 

A, Claims 1-15, 17-19, 21-33, 35-39, 43, 45-48, 51-55, 57-64, and 
68-87 stand rejected under 35 U.S.C. § 103(a) in view of the 
combined teachings of Mozelack"*, Barzuza,'* and any one of 
Feint,^ Lmnersten/ Paas,^ or Favre.^ 



^ Examiner's Answer mailed 9 April 2008, ("Ans."). 

^ Brian Mozelack et aL, Melt-Blown Tubular Core Elements and Filter 
Cartridges Including the Same, U.S. Patent 6,342,283 Bl 29 January 2002, 
based on an apphcation filed 22 July 1999. 
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B. Claims 16 and 44 stand rejected under 35 U.S.C, § 103(a) in 
view of the combined teachings of Mozelack, Barzuza, 
Kochesky,^ and any one of Feint, Limiersten, Paas, or Favre. 

C. Claims 20 and 65 stand rejected under 35 U.S,C. § 103(a) in 
view of the combined teachings of Mozelack, Barzuza, eitlier 
Ouellette^^ or Nalcajima/^ and any one of Femt, Limiersten, 
Paas, or Favre. 

D. Claims 40, 41, aiid 50 stand rejected under 35 U.S.C. § 103(a) 
in view of the combined teachings of Mozelack, Barzuza, 
Hou, and any one of Feint, Linnersten, Paas, or Favre. 

E. Claims 88-96, 101-106, 108-112, 114-120, and 122-131 stand 
rejected under 35 U.S.C. § 103(a) in view of the combined 
teachings of Mozelack, Barzuza, Patiick,^^ and any one of 
Feint, Limiersten, Paas, or Favre. 

F. Claims 97-98 and 107 stand rejected under 35 U.S.C. § 103(a) 
in view of the combined teachings of Mozelack, Barzuza, 
Patrick, Hou, and any one of Feint, Linnersten, Paas, or Favre. 



Ytzhak Barzuza, Plural Layer Fiber Filter element and System for 
Cleaning, U.S. Patent 5,514,270 (1996). 

^ Stephen D. Feint, U.S. Patent 5,130,023 (1992). 

* Staffen B. Linnersten, U.S. Patent 5,152,890 (1992). 

' Norbert Paas, U.S. Patent 5,431,706 (1995). 

^ Eric Favi-e, U.S. Patent 5,472,719 (1995). 

^ Francis F. Kocheslcy and Bryan F. Pascliall, U.S. Patent 5,284,704 (1994). 

William R. Ouellette et al., U.S. Patent 5,989,478 (1999). 

" Yuji Nakajuna and Morio Abe, U.S. Patent 6,207,600 Bl (27 March 2001, 
based on a PCT Application filed 28 November 1997). 

Kenneth C. Hou et al., U.S. Patent 6,565,749 Bl (20 May 2003), based on 
an application filed 3 1 July 2000. 

Gilbert Patrick et al., Antimicrobial Filter Cartridge, U.S. Patent 
5,868,933 (1999). 
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G. Claim 100 stands rejected under 35 U,S,C, § 103(a) in view of 
the combined teacliings of Mozelack^ Barzuza, Patrick, 
Kochesky, and any one of Feint, Liimersten, Paas, or Favre, 

H. Claim 121 stands rejected under 35 U.S.C. § 103(a) in view of 
the combined teachings of Mozelack, Barzuza, Patrick, either 
Ouellette or Nakajima, and any one of Feint, Luinersten, Paas, 
or Favre. 

Chen has argued only that the Examiner eiTed regarding certain 
Ihnitations of the mdependent claims 1, 32, and 88. Accordingly, all 
claims covered by Rejections A-D stand or fall wifli claims 1 or 32 as 
rejected m Rejection A. Similarly, all claims covered by Rejections E-H 
stand or fall with claim 88 as rejected m Rejection E. 

More specifically, Chen contends that the Examiner erred in rejecting 
claim 1 because none of the references teaches or suggests an abrasive 
cleaning pad. (Br. 6-7.) The Examiner responds that tlie structures taught or 
obvious in view of the applied prior art can fimction like cleaning pads, 
(Ans. 19.) 

Chen argues furtlier that the Examiner failed to establish a reason to 
use the cylindrical core disclosed by Mozelack as a stmcture fomid on an 
outer siu-face (of a filter), as required by claim 1 . (Br. at 8.) Similarly, Chen 
argues that the Examiner failed to establish a reason to modify the shape of 
the cylindrical filters taught by Mozelack to tlie planar shaped filters taught 
by Barzuza — ^i,e,, to the planar geometry required by claun 32. (Br. 12-13.) 

'"^ Chen has not disputed the Examiner's finding (Ans. 4) that the meltblown 
core described by Mozelack corresponds to the abrasive layer recited in 
claims 1, 32, and 88. Nor has Chen disputed the Examiner's findings 
(Ans. 5) tliat Feint, Limiersten, Paas, or Favre (the "cellulosic references") 
disclose filtering elements made from fibrous cellulose. 
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We refer to tliese arguments as the "staictural arguments'' in tiie Discussion, 
infra. 

The Examiner responds tliat the selection of suitable shapes for filters 
from among Imowii shapes for filters would have been obvious. 
(Ans, 1 9-20). Hence, the Examiner concludes, a flat pad filter, such as the 
one illustrated by Barzuza, would have been an obvious variant of a 
cylindrical filter given the general level of skill in the art based on the 
suitability of tlie shape. {Id. at 20.) The Examiner appears to be of tlie 
opinion that a flat filter would also meet the limitation, "said abrasive layer 
defining an outer surface" recited in claim 1. 

Additionally, Chen argues that the Examiner failed to establish that 
Mozelack teaches or suggests an absorbent layer (Bn 9-10), or that tlie prior 
art provides a reason to modify the filters described by Mozelack by using 
any of the cellulosic filter elements taught by the cellulosic references as 
suggested by the Examiner {id. at 10-12.) A cellulosic web, according to 
Chen, would not have the same fimctionality as the filtration fibers described 
by Mozelack, and would destroy tlie flmction of the Mozelack filter. {Id, 
at 11.) Chen concludes that the Examiner failed to establish a prima facie 
case of obviousness for the presence of an absorbent layer comprising a 
fibrous cellulosic web, as required by clami 1 {id. at 12), or for the 
nieltblown web being attached to a fibrous cellulosic web, as required 
by claim 32 {id,). We refer to these argmnents as the "absorbent" argument, 
and as the "cellulosic web" argument in the Discussion, infra. 

The Examiner responds that the substitution of suitable materials, 
such as cellulosic fibers (Ans. 5 and 21-22), which are taught by the 
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cellulosic references, would have been obvious. In this regard, the 
Examiner argues that the "filtration fiber layer taught by the applied prior art 
is absorbent because tlie fibers allow hquid to be taken m tlnrough the pores 

or mterstices of the layer to be filtered." (Ans, 5 and Ans, 2L) 

A dispositive issue, with regard to the rejection of claim 1, is, has the 
Examiner shown that Mozelack and Bamiza provide a reason to the 
ordinary worker to make a filter having the core taught by Mozelack as an 
outer surface layer? Similarly, with regard to the rejection of claim 32, has 
the Examiner shown that Mozelack and Barzuza provide a reason to the 
ordinary worker to malce a flat filter with a layer of the core element fibers 
and a layer of the filtration zone fibers taught by Mozelack? 

Another dispositive issue witli respect to claims 1 and 32 is, has the 
Examiner shown tliat the references provide an adequate motivation to use 
an absorbent fibrous cellulosic web together with an abrasive layer of fibers 
as required by claim 1, or attached to an abrasive meltblown web as required 
by claim 32? 

Fmally, regarding claim 88, Chen contends that there is no 
motivation, other than impermissible hindsight, to combine the disclosure by 
Patrick of a filter foraied from a yam or nonwoven web impregnated with an 
antimicrobial agent, with tlie filtration core described by Mozelack, to obtain 
a meltblown web as recited in claim 88. (Br. 14-15,) 

The Exammer argues that the substitution of antibacterial agents 
would have been the obvious use of a known material for its known function 
in a similar circumstance. (Ans. 13 and 25.) 
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The dispositive issue with respect to claim 88 is, has Chen shown 
reversible error in the Examiner's reason to use antimicrobial agents in the 
webs taught by Mozelack? 

B. Findings of Fact 

Findings of fact ("FF") tliroughout this Decision are supported by a 
preponderance of the evidence of record. 

The 83 1 Specification 

1. Accordmg to the 83 1 Specification, abrasive scrubbing pads 
commonly include a non-absorbent abrasive material combmed with an 
absorbent sponge-lilce backing. (Spec. 1:3-8.) 

2. Such prior art scrubbing pads are said to be expensive and difficult to 
clean. (Spec. 1:12-15.) 

3. The claimed invention is said to overcome tliese problems by 
providing a product having "at least two distinct layers, an abrasive layer 
and an absorbent fibrous layer such as a layer of tissue made from paper 
making fiber ... or other Imown cellulosic webs." (Spec. 2:1-4.) 

4. Tlie abrasive layer is described generally at pages 2-8 and more 
specifically at pages 20-31 of the 831 Specification. 

5. Notably, tlie abrasive layer is described as having, in embodiments, "a 
relatively open staicture that provides liigh permeability, allowmg gas or 
Hquid to readily pass tluough the abrasive layer." (Spec. 7:24-25.) 

6. The absorbent layer is described generally at pages 8-9, and more 
specifically at pages 31-37 of the 831 Specification. 
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7. Notably, tlie absorbent layer is described in terms of a paper or 
celMosic web. (E.g., Spec. 8:14-19; 31:24-33.) 

8. In the words of the 831 Specification, "[a]s used herein, the term 
" cellulosic * is meant to include any material having celliilose as a significant 
constituent, and specifically comprising about 20 percent or more by weight 
of cellulose or cellulose derivatives." (Spec. 12:14-16.) 

9. The 83 1 Specification describes flirther embodiments in which "the 
scrubbing product may contain other additives associated with either of the 
primary layers such as soaps, detergents, buffering agents, antimicrobial 
agents, skm wellness agents, lotions, medications, polishing agents, and the 
like," (Spec. 9:28-31.) 

Mozelaclc 

10. Mozelack describes cylindrical disposable filter cartridges said to be 
useful for filtering fluids (Mozelack 1 :14-16)j includmg water (id. 

at 6:59-7:10.) 

1 1 . The filter cartridges are said to have a core element formed of a non- 
filtering, self-supporting non- woven mass of syntlietic polymer fibers, and at 
least one annular filtration zone layer fonned of a mass of non-woven 
synthetic polymer fibers. (Mozelack 2:59-64.) 

12. The core is said to be made of fibers having a sufficient diameter and 
meltblown to a density such that tliey do not perform a filtering function, but 
they do form a highly open structural support for the filtration fibers dimng 
manufacture and during filtration. (Mozelack 3:2-11.) 
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13. Both the core element and the filtration fibers may be meltblown. 
(Mozelack 6:30-32; 7:48-50.) 

14. In the words of Mozelack, "[vjirtually any thermoplastic polymer 
wliich is capable of bemg melt blown may be used m accordance with the 
present invention." (Mozelack 7:55-57.) 

15. Mozelack does not expressly describe or suggest fibrous cellulosic 
webs as components of tiie cylindrical filters. 

Barzuza 

16. Barzuza describes fluid filters "comprising a plurality of layers 2 
composed of fibers . . . [that] are arranged to assume a substantially uniform 
orientation, wherein each of the fibers is disposed in close proximity to its 
adjacent fibers." (Barzuza 2:3-7.) 

Patrick 

17. Patrick describes antimicrobial filter cartridges for purifying fluids 
wherein the filtration system "is formed fi"om layers of yarn and/or 
nonwoven webs or mats treated with an antimicrobial agent." 

(Patrick 1:11-15.) 

1 8. According to Patrick, the purpose of the antimicrobial agent is to 
"inliibit growth of the bacterial and vii'al contaminants in the filtered flow to 
significantiy reduce . . . bacterial contaminants within tlie water flowing 
through the filtration system." (Patrick 1 : 1 8-22.) 
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The Cellulose References 

19. Feint (3:25-27), Limiersten (2:40-43), Paas (6:7-8), and 
Favre (8:33-37) describe filtering elements made from cellulose. 

C. Discussion 

The burden is on Chen, as the Appellant, to demonstrate reversible 
eiTor in the Examiner's rejections. See, e.g., In re Kahn, 441 F.3d 977, 
985-86 (Fed. Cir. 2006) ("On appeal to the Board, an applicant can 
overcome a rejection [mider § 103] by shoving insufficient evidence of 
prima facie obviousness . . . /')■ "The ultimate deteimination of whether an 
invention v/ould have been obvious is a legal conclusion based on 
underlymg fijidings of fact." Kahn, 441 F.3d at 985 (citation omitted). Our 
reviewing court has explained repeatedly that "mere identification in the 
prior art of each element is insufficient to defeat the patentability of the 
combined subject matter as a whole," M at 986. In practice, as tlie Federal 
Circuit has explamed, the articulation of the basis for the conclusion of 
obviousness must "explain the reasons one of ordinary skill in the art would 
have been motivated to select the references and to combine them to render 
tlie claimed uivention obvious." Id,, citation omitted. As the Supreme Court 
has emphasized, "[t]o facilitate review, tliis analysis should be made 
explicit" KSRIntlCo. v. Teleflexina, 127 S,Ct, 1727, 1741 (2007). 

Claims 1 and 32 

hiitially, we constme the claimed subject matter. The recitation of an 
"abrasive cleaning product" in claim 1 and "scmbbing pad" m claim 32 are, 
in the absence of a definition in the 83 1 Specification, mere recitations of 
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intended use. Chen has not directed our attention to such a definition in 
the 831 Specification, and we have not found such a definition explicitly or 
hnplicitly in our own review of the supporting disclosure. We therefore hold 
that claim 1 "reads on'' any article that meets all the stmctural limitations 
recited m the claims. Accordingly, Chen's arguments (Br. 6-7) that the 
Examiner erred by failing to come forward witli references describing 
abrasive cleaning products or scrubbing pads are without merit. 

Chen's stmctural, absorbent, and cellulosic web argimients, however, 
are persuasive of reversible error. Obviousness is a bar to patentability to 
protect the public fi'om being excluded from practicing what would have 
been done in the ordinary course of work by those skilled in tlie art. Most 
inventions hivolve the assembly of pre-existing structures in new 
combinations and new inter-relations. Thus, establishing a prima facie case 
of obviousness requires more than merely establisliing that a set of structures 
were known in the art in various embodiments of articles such as filters prior 
to an apphcanf s filing date. The role of references is to provide evidence 
that the combinations would have been suggested by what was known, and 
thus to avoid hindsight reconstmction of the claimed subject matter. Thus, a 
demonstration of obviousness requires a showing that the ordinary person 
would have combined or substituted various stmctures in one reference with 
other structures in other references in a way that is within the scope of the 
claimed subject matter, based on the teachings of those references, bringmg 
ordinary knowledge and creativity to the task. 

The Examiner's rejection of claims 1 and 32 fails for lack of an 
explanation, based on the references, of why a person having ordinary skill 
in the art would have modified Mozelack's filters, wliich have the "abrasive 
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layer" iii tlie "wrong" place (inside), and which have the "wrong" shape 
(cylindrical), to resemble filters havuig the "abrasive layer" on an outside 
surface or having the "right" (planar) shape shown by Barzuza. In the 
Examiner's rejection of claims 1 and 32, Mozelaclc stands, as evidence of 
layer structure, for no more than that two meltblown webs can be prepared 
to form two layers — an inner layer and an outer layer — m a cylindrical filter. 
Similarly, Barzuza stands, m the Examiner's rejection, as no more than 
evidence supporting the proposition that planar filters are loiown. The 
Exammer has not dkected our attention to any credible evidence tliat the 
structure or fimction of the supportmg core element m filters described by 
Mozelack corresponds to the structure or fimction of any element in the 
filters described by Barzuza. The structural and functional similarity of the 
filtering layers of Mozelack and Barzuza appear to start and stop with 
filtering. Whereas the filtering layers of Mozelack are disorderly and highly 
entangled, the filtermg layers 2 of Barzuza are highly ordered^, all the 
filtering elements being parallel to one another. Neitlier reference, to 
paraphrase flie formal definition of relevant evidence/^ has any tendency to 
make the existence of any fact that is of consequence to the determination of 
the obviousness of the claimed products more probable or less probable than 
it would be without the evidence. Put another way, the Examiner has not 
established that tlie cylindrical filters described by Mozelack and the plaaar 
filters described by Barzuza are equivalents that would have been obvious to 
substitute, one for the other. 



Fed. R,Evid 401. 
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Moreover, as Chen points out (Br. 9-11), Mozelack does not appear to 
suggest an "absorbent" layer. In this regard, we note that in claim 1, the 
term "absorbent" is fiirther limited by the requirement that the absorbent 
layer comprise a fibrous cellulosic web. From everyday experience, it is 
generally recognized tliat cellulosic webs, such as paper towels (c/ 
Spec, 8; 15-19), are absorbent in the sense that individual fibers take up 
liquids that 'wef the fibers, such as water. Thus, the ''absorbent layer 
comprising a fibrous cellulosic web'' recited in clami 1 does not merely 
allow water to enter into interstices in tlie web. Mozelack describes both 
the core element ("abrasive layer") and the filtering zone as being meltblown 
fibers made from tliermoplastic polymers. The Examiner has not directed 
our attention to any credible evidence in Mozelack that tlie themioplastic 
meltblown fibers would inherently absorb water and thus be a fimctional 
equivalent of cellulosic webs described by the cellulosic references. Tlius, 
consistent with Chen's argument, the Examiner has not shown that a fibrous 
cellulosic web is a functional equivalent for the meltblown webs taught by 
Mozelack, and tliat it would tlierefore have been prima facie obvious to 
substitute cellulosic webs for flie meltblown thermoplastic filtering webs 
described by Mozelack. 

We conclude that the Examiner has failed to establish a prima facie 

case that either of claims 1 or 32 would have been obvious over the cited 
prior art. We therefore REVERSE Rejections A through D. 

The required presence of celkilosic fibers in claim 1 renders tlie 
Examiner's broad interpretation of the term "absorbeuf ' as being applicable 
to any fiber layers that "allow liquid to be taken m through the pores or 
hiterstices of the layer" (Ans. 5) incomplete as a measure of what properties 
woidd bring a web into the scope of claim 1 . 
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Claim 88 

Claim 88 is fLilly met by a polymeric meltblowii web comprising 
certain abrasive polymeric fibers and an antimicrobial agent as an additive. 
Chen does not dispute the Examiner's findings that the recited abrasive 
fibers read on the core layer described by Mozelack. Nor does Chen dispute 
the Examiner*s findings tliat Patrick discloses antimicrobial treated yam as a 
filtering material, or that Patrick teaches that the purpose is "to eliminate and 
inliibit gi'ov/th of the bacterial and viral contaminants in the filtered flow" 
(Patrick 1:17-20). Rather, Chen argues that there is no motivation to modify 
the structural core of Mozelack. (Br. 15.) 

This argument does not demonstrate reversible error in the 
Examiner's rejection. The common purpose of the references, filtering 
liquids, including water, and the express purpose of Patrick, to use 
antimicrobial treatment to suppress microbial contamination, provide a 
person having ordinary skill m the art with an adequate reason to combine 
the references. Moreover, claim 88 uses the transitional tenn "comprising," 
which is "open" language that penults tlie presence of non-recited materials 
and stmctures in embodiments within the scope of the claimed subject 
matter. In re Baxter, 656 F.2d 679, 686 (CCPA 1981) ("[t]he term 
"comprises" permits the mclusion of other steps, elements, or materials ") 
Thus, contrary to Chen's argument, clami 88 does not hmit the placement of 
the additive to the abrasive polymeric layers. Claim 88 is fully met if the 
antimicrobial additive is added to any part of the filters described by 
Mozelack, 
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Because we conclude tliat Chen has not demonstrated reversible error 
m the Examiner^s rejection of claim 88, we AFFIRM Rejections E 
through H, 

D. Order 

We REVERSE the rejection of claims 1-15, 17-19, 21-33, 35-39, 43, 
45-48, 51-55, 57-64, and 68-87 35 U.S.C. § 103(a) in view of the combined 
teachings of Mozeiack, BarzLiza, and any one of Femt, Linnersten, Paas, or 
Favre. 

We REVERSE the rejection of claims 16 and 44 under 
35 U.S.C § 103(a) in view of the combined teachings of Mozelack, Bai'zuza, 
Kochesky, and any one of Feint, Linnersten, Paas, or Favre. 

We REVERSE the rejection of claims 20 and 65 under 
35 U.S.C. § 103(a) in view of the combhied teachings of Mozelack, Bai'zuza, 
either Oiiellette or Nakajima, and any one of Feint, Limiersten, Paas, or 
Favre, 

We REVERSE the rejection of claims 40, 41 , and 50 mider 
35 U,S,C. § 103(a) in view of the combined teachings of Mozelack, Barzuza, 
Hon, and any one of Feint, Limiersten, Paas, or Favi'e, 

We AFFIRM the rejection of clahns 88-96, 101-106, 108-1 12, 
114-120, and 122-131 under 35 U.S.C, § 103(a) in view of the combined 
teachings of Mozelack, Barziiza, Patrick, and any one of Feint, Limiersten, 
Paas, or Favre. 
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We AFFIRM the rejection of claims 97-98 and 107 under 
35 U.S.C. § 103(a) in view of tlie combined teachings of Mozelack, Barzuza, 
Patrick, Hon, and any one of Feint, Linnersten, Paas, or Favre. 

We AFFIRM tlie rejection of claun 100 under 35 U.S.C. § 103(a) in 
view of the combined teachings of Mozelack, Barzuza, Patrick, Kochesky, 
and any one of Feint, Limiersten, Paas, or Favre. 

We AFFIRM the rejection of claim 121 under 35 U.S.C. § 103(a) in 
view of the combined teachings of Mozelack, Barzuza, Patrick, either 
OuUette or Nakajima, and any one of Feint, Linnersten, Paas, or Favre. 

No time period for taking any subsequent action in connection with 
this appeal maybe extended mider 37 C.F.R. § 1.136(a). 

AFFIRMED-IN-PART 
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Before TINA D. LEE, Supervisory Paralegal Specialist 



ORDER RETURNING UNDOCKETED APPEAL TO EXAMINER 

This application was electi'onically received by the Boai'd of Patent 
Appeals and Interferences on August 24, 2009. A review of the application 
revealed that it is not ready for docketing as an appeal. Accordingly, the 
application is herewith being returned to the Examiner to address the 
following matter(s) requiring attention prior to doclceting. 
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EXAMINER'S ANSWER 

GROUNDS OF REJECTION TO BE REVIEWED UPON APPEAL 

A review of the file finds that the grounds of rejection to be reviewed 
on appeal of the claims as provided in the Examiner's Answer mailed May 
8, 2009 under the heading **Grounds of rejection to be Reviewed on Appeal" 
does not contain all of the claims that were as set forth in the last Office 
action of record. The grounds of rejection to be reviewed on appeal as 
provided in the Examiner's Answer must be consistent with the last Office 
action of record, including any Advisory action responsive to any after final 
submissions. See also Manual of Patent Examining Procedure (MPEP) § 
1207,02 (8^^^ ed. Rev. 6, Sept 2007) for details, 

A review of the last Office action, including any mailed Advisory 
Action(s) finds that Claims 8 and 63 were mentioned in the Final Rejection, 
but were not included in the statement of rejections in either the Final 
Rejection or the Examiner's Answer. 

Clarifica.tion of the record is requh^ed for all Grounds of rejection to 
be reviewed on appeal for all claims. 
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CONCLUSION 
Accordingly, it is ORDERED that the applicatioii is returned to 

the Examiner: 

1) to provide a "paper" (PTOL-90) clarifying the status of claims 8 and 

63; or 

2) if necessary, to vacate the Examiner's Answer mailed May 8, 2009 
and generate a new Examiner's Answer setting forth the correct Grounds of 
rejection to be reviewed on appeal and to correct other sections of the Answer 
as may be required; and 

3) for such further action as may be requh'ed. 



If there are any questions pertaining to this Order, please contact the 
Board of Patent Appeals and Interferences at 571-272-9797, 



Tdl/tW 



DORITY & MANNING, P.A. 
POST OFHCE BOX 1449 
GREENVILLE SC 29602-1449 
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